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 1.  TIME:  9:00   CASE#: MSC10-02088 
CASE NAME: FJELD VS. ABADIR 
HEARING ON MOTION FOR ATTORNEY FEES ON APPEAL 
FILED BY PERRY ABADIR, et al. 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to July 23, 2020 at 9:00 a.m. 
 

  

 2.  TIME:  9:00   CASE#: MSC10-02088 
CASE NAME: FJELD VS. ABADIR 
HEARING ON MOTION FOR ORDER REGARDING SATISFACTION OF JUDGMENT 
FILED BY BLUE SUN MARKETING INC., et al. 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to July 23, 2020 at 9:00 a.m. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-00484 
CASE NAME: SCHNEIDER VS. KAY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY STEVEN KAY, et al. 
* TENTATIVE RULING: * 
 
Because of the changes at the Court due to COVID-19, it can take longer for documents to be 

filed and then sent to the appropriate department. Compliance with filing deadlines is now more 

important than ever. The reply was filed on July 6, which is less than 5 days before the hearing. 

The Court will consider this late filed reply, but there is insufficient time to do so before the 

original scheduled hearing date.  

This motion is continued to July 30, 2020 at 9:00 a.m. in D33. No other documents may be filed 

related to this motion. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-01794 
CASE NAME: PORDES VS. SEATON 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY GATOR TECH INTEGRATION, INC. 
* TENTATIVE RULING: * 
 
Granted. No opposition. 
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 5.  TIME:  9:00   CASE#: MSC18-00288 
CASE NAME: CHINN VS. COOKS COLLISION 
HEARING ON MOTION FOR TERMINATING SANCTIONS 
FILED BY COOKS COLLISION, INC. 
* TENTATIVE RULING: * 
 
Continued to 8/13/20 per minutes of 6/26/20. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-00313 
CASE NAME: GARCIA VS. WALMART 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY WAL-MART STORES, INC. 
* TENTATIVE RULING: * 

 
Defendant Walmart’s Motion for Summary Judgment is denied.  Factual issues exist 

whether defendant had constructive notice of the liquid on the floor in sufficient time to have 
remedied it and whether Walrmart employee Richardson conducted an actual inspection of the 
floor when she walked the aisle 40 minutes before her shift began.  (Undisputed Material Fact 
Nos. 8, 9, 11, 12, 13; see also Ortega v. Kmart Corp. (2001) 26 Cal.4th 1200, 1203, 1210, 1212-
1213; CCP § 437c (e).) 

 
Background 
 
This case arises out of an accident that occurred on February 27, 2016, when plaintiff 

slipped and fell at the Walmart store on Loveridge Road in Pittsburg, California, allegedly due to 
liquid on the floor.  The incident was captured on surveillance video.  The video establishes that 
the incident occurred about 3:29 p.m., in the front-end entrance. 

 
A Walmart associate, Carol Lee Richardson, walked in the front entrance before the 

incident at approximately 3:21 p.m. in advance of her 4 p.m. shift.  (Undisputed Material Fact 
No. 7.)  The video shows that Richardson entered the store with a shopping cart and passed 
through the general area where plaintiff fell at approximately 3:21:38.  

 
Based on what the video shows, defendant asserts as an undisputed fact that 

Richardson “walked over, i.e., ‘zoned’ the area” where the fall occurred.  Plaintiff argues the 
video only shows that Richardson walked over that area but did not inspect it.  (Disputed 
Material Fact No. 8.)   

 
Walmart has no sweep, inspection, or mopping logs for the date of the incident.  (See 

Ex. D to Mejia Decl., Doc. Response Nos. 47-49.)  (Whether it ever keeps such logs has not 
been established.)   
 

After the incident, defendant did find liquid on the floor where plaintiff fell.  Photographs 
show defendant’s employees cleaning it up.  (Ex. E to Mejia Decl., Incident Report; Ex. F to 
Mejia Decl., Photographs, sheets 3 and 4.; Exs. G-I to Mejia Decl.)   
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Discussion 
 
To prevail in an action like this, the plaintiff must not only prove that a dangerous 

condition existed on the premises, but that the defendant had actual or constructive notice of it.  
(See CACI 1003 and 1011.)  To prove constructive notice, the plaintiff must prove that that “the . 
. . condition existed long enough so that by the use of reasonable care it should have been 
discovered and remedied.  [T]hat fact . . . may be proved by circumstantial as well as by direct 
evidence.”  (Hale v. Safeway Stores, Inc. (1964) 129 Cal.App.2d 124, 128-129; see also Ortega 
v. Kmart Corp. (2001) 26 Cal.4th 1200, 1203.)  If the plaintiff has no evidence regarding the 
source of a foreign substance or of how long it existed, he may “rely solely on the owner's failure 
to inspect the premises within a reasonable period of time in order to establish an inference that 
the defective condition existed long enough for a reasonable person exercising ordinary care to 
have discovered it [.]”  (Ortega, supra, 26 Cal.4th at 1203; see also 1212-1213.) 

 
In Ortega, the plaintiff slipped because of milk on the floor of a K-Mart store. Plaintiff was 

not able to provide any evidence to show how long the milk was there.  He could not say if the 
milk had an odor to it, or was warm as opposed to cold.  He did present testimony from K-Mart’s 
manager that no inspection had been done in the area for 15-30 minutes and that K-Mart kept 
no written records of its employee’s floor inspections.   

 
The California Supreme Court upheld the jury’s verdict in plaintiff’s favor, holding that 

the testimony regarding the interval between inspections was adequate to support an inference 
that the milk had been on the floor sufficiently long that it should have been remedied before 
the accident. 

 
The situation here is the same.  Here, too, plaintiff claims she slipped due to liquid on 

the floor.  Store personnel did indeed clean up liquid from the floor when they responded to the 
incident.  But plaintiff does not know who dropped the liquid on the floor or how long it was 
there.  She too wants the benefit of an inference that the liquid was there long enough to 
support liability based on the fact that Walmart’s surveillance video does not show any 
inspections of the floor for at least an hour before the incident.  (Opp. at 8:18.)  

 
However, Walmart claims this case is distinguishable from Ortega because of two facts:   

(1) that Richardson walked through the area seven to eight minutes before the accident and saw 
nothing; and (2) that the video shows another shopper stopped in the area 57 seconds before 
the incident apparently drinking something.  According to Walmart, this positive evidence means 
the inference cannot be drawn.   

 
The court disagrees.  Neither fact establishes it is undisputed that the liquid was not on 

the floor sufficiently long to support liability.  Richardson does not explain in her testimony why 
she would be doing any kind of inspection before her shift even began, let alone one sufficient to 
establish with certainty that the floor was dry then.  Also, in her deposition she was asked to 
interpret what the video shows.  (“Q:  . . . where are you looking;  A:  Probably off to the side and 
down . . .”  . . . “Q:  So we just watched a video clip of you walking by the shopping cart.  At that 
time, where were your eyes looking when you were zoning?; A:  I – I would say it was on the 
shopping cart, probably looking to see if things were in it . . . Q:  Did you look anywhere else, 
other than the shopping cart itself?;  A:  I probably looked at the floor.”  (Ex. C to Hamilton Decl, 
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Richardson Depo. at 11:17-12:16.)   However, the video shows what it shows.  The trier of fact 
is entitled to view it and reach its own conclusion as to whether Richardson was actually looking 
down and doing an inspection of the type that an on-duty employee would be doing or only 
“probably” looking down and not doing such an inspection. 

 
In addition, Richardson testified that plaintiff fell nowhere near black debris that was in 

the aisle and did not fall on a portion of the floor that was covered by an abandoned shopping 
cart present when Richardson walked by.  However a reasonable trier of fact viewing the video 
could disagree and conclude that plaintiff fell approximately where the left front wheel of that 
shopping cart was located and within a foot or two of the black debris.  (See Ex. F to Hamilton 
Decl., Richardson Depo, at 44:4-21.)   
 

The weight and conclusions to be drawn from Richardson’s testimony are for the trier of 
fact.  Richardson’s testimony does not establish it is undisputed that the liquid was not on the 
floor for more than seven minutes before the accident.   

 
As for the person shown on the video to have stopped in the area 57 seconds before the 

incident, plaintiff disputes whether that person dropped anything on the floor, let alone in the 
location where plaintiff fell.  The video shows that when this shopper was taking a sip from her 
drink she was located about six fee back from where plaintiff fell. 
 

We are left then with the case described in Ortega.  For the same reason that plaintiff’s 
evidence was sufficient to support the jury’s verdict there, it is sufficient to deny summary 
judgment here.   

 
Walmart’s Reply Brief 
 
The court has considered Walmart’s Reply Brief and Objections, even though they were 

filed late.  They do not change the court’s ruling.  The Reply Brief argues that the opinions of 
plaintiff’s counsel as to whether Walmart’s employee Richardson conducted an inspection or an 
adequate inspection are not evidence that can raise a triable issue of fact.  The court has not 
considered those opinions as evidence. 

 
Walmart’s Objections Filed 7/7/20 
 

 In addition to being late, the Objections were not numbered sequentially, as required by 
CRC 3.145 (b).) 
 
 The court has considered them anyway.  All objections to relevance are overruled.  
In all other respects, the objections are not material to the court’s disposition of the motion.  
(CCP § 437c (q).)  The court is not relying on what plaintiff’s counsel says the videotape shows, 
but what a reasonable trier of fact could conclude it shows.  The same is true as to the opinions 
of plaintiff’s counsel regarding what other evidence shows. 
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 7.  TIME:  9:00   CASE#: MSC18-01528 
CASE NAME: CARTER VS. SMOTHERS 
HEARING ON MOTION TO LIFT STAY 
FILED BY ANDRE CARTER, et al. 
* TENTATIVE RULING: * 
 
Vacated. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-02374 
CASE NAME: SMOK'N BONES VS. VENTURI, ET AL 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended Cross-Complaint 
FILED BY ARTHUR W. WEINER 
* TENTATIVE RULING: * 
 

Cross-defendant Wiener’s Motion to Strike is granted.  Leave to amend is denied 
except pursuant to a motion for leave to amend under CCP § 473 after Venturi has taken 
Wiener’s deposition. 

Venturi requests punitive damages in connection with his causes of action for deceit and 
breach of fiduciary duty.  The causes of action for deceit will not support that claim based on the 
facts alleged.  Punitive damages are recoverable for intentional misrepresentation or 
concealment.  (CC § 3294 (c)(3.)  The Fourth Cause of Action alleges only negligent 
misrepresentation.  As for the Third Cause of Action, that count alleges nondisclosure or 
concealment in the alternative, but alleges no facts in support of the more egregious of the two, 
intentional concealment.  For instance, there is no allegation that Wiener took any action that 
would have prevented Venturi from discovering the alleged defects through a reasonable 
inspection.  (See ¶ 78.)   

The Sixth Cause of Action for Breach of Fiduciary Duty will not support a claim for 
punitive damages either.  Punitive damages are not recoverable for every breach of fiduciary 
duty.  (Lackner v. North (2006) 135 Cal.App.4th 1188, 1210.)  Here, that cause of action alleges 
only that Wiener was aware of information he was required to disclose (¶ 102), not facts to show 
he withheld the information for despicable reasons.  (See CC § 3294 (c)(1), (2).) 

 

  

 9.  TIME:  9:00   CASE#: MSC18-02374 
CASE NAME: SMOK'N BONES  VS.  VENTURI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   07/09/20 

 
 

- 6 - 

10.  TIME:  9:00   CASE#: MSC18-02374 
CASE NAME: SMOK'N BONES  VS. VENTURI 
HEARING ON DEMURRER TO 2nd Amended CROSS-COMPLAINT 
FILED BY ARTHUR W. WEINER 
* TENTATIVE RULING: * 
 
 The demurrer of cross-defendant Arthur Wiener to the Second Amended Cross-
complaint filed by Anthony Venturi and LaMorinda Taphouse, LLC (hereinafter “Venturi”) 
is overruled as to the Third , Sixth, and Seventh Causes of Action and sustained with leave 
to amend as to the Fourth and Eighth Causes of Action.  Any amended cross-complaint 
shall be served and filed on or before July 23, 2020. 
 

Background 
 

 Defendant and cross-complainant Venturi rented premises from plaintiff and cross-
defendant Smok ‘N Bones for the operation of a tap house, LaMorinda Taphouse, LLC.  
The Second Amended Cross-Complaint (“SACC”) alleges the two parties used the same realtor, 
Wiener, for negotiation of the lease.  Venturi and LaMorinda were unable to open the new 
business as soon as they wanted.  Smok ‘N Bones sued for unpaid rent and other damages. 
Venturi and LaMorinda then cross-complained against Smok ‘N Bones, Wiener, and Wilson 
General Contracting, Inc. 
 
 The SACC alleges five causes of action against Wiener:  the Third, for 
Concealment/Nondisclosure; the Fourth, for Negligent Misrepresentation; the Sixth, for 
Breach of Fiduciary Duty; the Seventh, for Negligence; and the Eighth, for Breach of Contract.  
Cross-defendant Wiener demurs to each of these causes of action. 
 

Discussion 
 
At the outset, the court addresses Wiener’s general argument that the court should 

sustain the demurrer to all causes of action alleged against him without leave to amend 
because the court sustained a previous demurrer and the SACC makes no relevant changes 
as to Wiener. 

 
The court rejects this argument.  The court did not sustain the previous demurrer on 

the merits.  It sustained the demurrer without reviewing the merits because Venturi’s Opposition 
consisted mainly of a request for leave to amend.  This is the first time that the court is ruling on 
the merits of any demurrer filed by Wiener against Venturi. 

 
Third Cause of Action, Concealment/Nondisclosure 
 
This cause of action alleges that Wiener, the agent in the transaction for both the parties, 

is liable for concealing or failing to disclose various facts, including that the premises were not 
up to code and were in such poor condition that they were unusable; and that Wiener knew all 
this because he was involved when Smok purchased the shopping center shortly before Venturi 
signed his first lease. 
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Wiener argues broadly and summarily that these allegations are insufficient because 
they are generic and non-specific.   

 
The court disagrees.  The allegations are sufficiently specific to overcome the demurrer.  

The demurrer to this cause of action is overruled. 
 

Fourth Cause of Action, Negligent Misrepresentation 
 
This cause of action alleges Wiener negligently misrepresented that the Premises were 

suitable for the intended use, that it would take only a few months before the tap house could 
open for business, and that the premises and common areas complied with building codes and 
applicable laws.  (SACC, ¶ 83, 84.)   

 
Wiener argues the allegations of this cause of action are insufficient because they do not 

spell out how, where, and when the misrepresentations were made and because the mere 
assertion of reliance is insufficient.   

 
This argument has merit.  The court therefore sustains the demurrer to this cause of 

action, with leave to amend.  Any amended pleading should contain these details:  (1) the 
specific dates on which the representations were made, or, at the very least, a range of dates 
when the representations were made (for example, between the date of Venturi’s first 
conversation with Wiener in 2015 about leasing the premises and January 28, 2016 when the 
first lease was signed); (2) where they were made, if they were made during a meeting; (3) how 
they were made (orally or in writing); and (4) some facts in paragraph 88 about why Venturi’s 
reliance on the representations was justifiable.   
 

Sixth Cause of Action, Breach of Fiduciary Duty 
 
This cause of action alleges that Wiener breached fiduciary duties that he owed to 

Venturi as a dual agent.  Wiener argues it is insufficient because the leases attached to the 
SACC belie the allegation that Wiener was a dual agent.   

 
Wiener makes an argument here that is at odds with the argument he makes regarding 

the next cause of action, for breach of contract.  Here he argues he was not a dual agent 
because a contract to which he was not a party – the Lease (in paragraph 1.13) – says so.  
There he argues that same contract does not apply to him, so Venturi cannot sue for breach 
of contract.   

 
He cannot have it both ways.  Either the Lease is binding on him or it is not.  Because 

the latter alternative is the correct one, he cannot use the statement in the Lease that he was 
the agent only for Smok as a binding admission sufficient to preclude this cause of action for 
breach of fiduciary duty.  The Lease does not preclude the allegation in the SACC that Wiener 
owed fiduciary duties to Venturi.  As noted in Horiike v. Coldwell Banker Residential Brokerage 
Co. (2016) 1 Cal.5th 1024, 1030, California law recognizes that a realtor can operate as an 
“undisclosed dual agent [], who owe[s] fiduciary duties to buyers as well as sellers, based on 
[his] conduct in a transaction.”  The validity of this claim for breach of fiduciary duty cannot be 
determined on the pleadings. 
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The demurrer to this cause of action is overruled. 
 

Seventh Cause of Action, Negligence 
 
This cause of action alleges that Wiener owed a duty of care to Venturi and breached it.   
 
Wiener argues that this cause of action fails because it again is based on the 

controverted allegation that Wiener was a dual agent. 
 
What the court has said above regarding breach of fiduciary duty applies here as well.  

Wiener may have owed a duty of care to Venturi, depending on the circumstances.  Further, 
as noted in Horiike, the California agency relationship disclosure form states that even someone 
who is just the agent of the seller or the lessor owes duties of diligent exercise of reasonable 
skill and care in the performance of his duties and honest and fair dealing and good faith to both 
parties.  (Horiike, supra, 1 Cal.5th at 1031.)   

 
The demurrer to this cause of action is overruled. 
 
Eighth Cause of Action, Breach of Contract 
 
Wiener argues this cause of action fails because Venturi is suing for breach of the 

Leases attached to the SACC, but Wiener is not a party to those leases.  The court agrees. 
 
Venturi argues that Wiener owes certain duties to him under paragraph 25 (a)(i) of the 

Lease.  This argument lacks merit.  That paragraph describes certain duties that Wiener owes 
to Venturi as a matter of law, as just mentioned in the court’s discussion above regarding 
the demurrer to the Seventh Cause of Action, not as a contractual promise.  The Lease makes 
clear at the beginning that the only parties to it are Venturi and Smok.  Wiener did not sign it as 
a party.   

 
The demurrer to this cause of action is sustained.  The court is doubtful that Venturi can 

successfully amend this cause of action, but will grant leave to amend because this is the first 
demurrer by Wiener that the court has considered on its merits. 

 

  

11.  TIME:  9:00   CASE#: MSC19-00664 
CASE NAME: BERGQUIST McINTOSH  VS.  KENNETH BERGQUIST 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY BERGQUIST WOOD McINTOSH & SETO LLP, et al. 
* TENTATIVE RULING: * 
 
Denied. The Court’s decision indicated that as prevailing party Plaintiff was entitled to an award 
of “costs and fees.” Those would be costs and fees allowable under CCP § 1033.5. Under that 
section, allowable fees are for things like jury fees and filing fees. Attorney fees are only 
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recoverable in limited situations where they are allowed by contract, statute or law. None of 
those apply here. 

 

  

12.  TIME:  9:00   CASE#: MSC19-01108 
CASE NAME: LANDAVERDE VS. FAIR DRIVE PARTNERS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

13.  TIME:  9:00   CASE#: MSC19-01998 
CASE NAME: HARRIS VS. MARCHESIELLO 
HEARING ON MOTION TO DISQUALIFY TENAX FROM REPRESENTATION BY DEFT. 
FILED BY GIANFRANCO MARCHESIELLO 
* TENTATIVE RULING: * 
 
Granted. Although the retainer agreements for the unlawful detainer matters were only executed 
by Defendant’s father, Achille Marchesiello, the earlier representation involved evictions from 
the same property involved in the instant case. Both at the time of the earlier representation and 
at the time of Plaintiff’s tenancy this property was owned by A&N Marchesiello, LLC and 
managed by Defendant Gianfranco Marchesiello, who served as his father’s agent in the earlier 
litigation. Given that relationship, TENAX Law Group had an attorney client relationship with 
both of them as well as Achille Marchesiello. The Court finds that at least one of the earlier 
cases involved habitability claims that were substantially related to the present action and as a 
result the acquisition of confidential information relevant to this case is presumed. Jessen v. 
Hartford (2003) 111 CA4th 698. Disqualification is required. 

 

  

14.  TIME:  9:00   CASE#: MSC19-01998 
CASE NAME: HARRIS VS. MARCHESIELLO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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15.  TIME:  9:00   CASE#: MSN20-0444 
CASE NAME: PETITION OF DEBRA KAPPLER 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 

 

  

16.  TIME: 11:00   CASE#: MSC16-00484 
CASE NAME: SCHNEIDER VS. KAY 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to November 10, 2020 at 9:00 AM in Dept. 33. 

 

 

 


